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DISCLAIMER

Although this Guide contains legal information as well as suggestions for policies and practices,
it is intended only as a reference. Landlords must use their best judgment in deciding how to
implement reasonable accommodation and modification procedures. Individual cases and
circumstances vary widely, and the law is always subject to change through legislative or judicial
action. This guide is not intended to serve as a substitute for legal advice or to establish any
lawyer-client relationship.



REASONABLE ACCOMMODATIONS STUDY GROUP

The ad hoc Reasonable Accommodations Study Group, sponsored by the Elderly Housing Rights
and Consumer Protection Program, developed the original version of this Guide, entitled
“Reasonable Accommodation for Residents with Mental Illness or Substance Abuse Problems,”
in 1995. Membership of the Study Group included housing providers, service providers,
attorneys and advocates for persons with mental illness and for low-income tenants.

The Guide’s initial purpose was to address issues involved in making reasonable
accommodations for tenants and applicants with mental illness or substance use problems. The
Study Group believed it was possible to create policies and procedures that satisfy the intent of
the law without subjecting either landlords or persons with disabilities to undue burdens.

The 2008 update widened the original scope by making the Guide applicable to tenants with all
types of disabilities. It included a new section on reasonable modifications as well as references
to relevant court decisions covering the past ten years.

This 2018 update builds on the work of the 2008 version and continues its vision of providing a
practical guide for housing providers in how to best serve tenants with disabilities. Along with
updating the court cases and citations, this update adds more detailed information on three
issues landlords are regularly asked to address: (1) service and assistance animals, (2) credit
history and (3) criminal backgrounds. Representatives of the following organizations
contributed generously to the development of this edition of the Guide or its 2008 predecessor:

- Apartment Association of North Carolina,

- Center for Universal Design at the College of Design, NC State University,
- Hatch, Little & Bunn, L.L.P.,

- Fair Housing Project of Legal Aid of North Carolina,

- North Carolina Human Relations Commission and

- North Carolina Justice Center.

Numerous other organizations and individuals also provided input and assistance in revising
this document. The sponsors of this Guide wish to extend a special appreciation to the North
Carolina Justice Center for their role in drafting the original document.



INTRODUCTION

Persons with disabilities face numerous obstacles to securing housing, ranging from
architectural barriers to economics and personal circumstances. Fair housing laws recognize
these barriers and include important mandates that, if understood and put into practice, expand
housing choices and opportunities for persons with disabilities.

Fair housing laws prohibit discrimination against people based on their race, color, religion,
national origin, sex, familial status or disability. For persons with disabilities, fair housing laws
make it illegal to:

- Fail to make a reasonable accommodation in rules, policies and services to give a
person with a disability equal opportunity to occupy and enjoy the full use of the
housing; and

- Fail to allow reasonable modification to the premises if the modification is necessary
to allow full use of the premises.

Americans know that race-based discrimination is illegal, but almost 30 years after the passage
of the Fair Housing Amendments Act just slightly more than half of Americans know that it is
illegal for landlords to refuse to make reasonable accommodations for persons with disabilities
or to refuse to permit reasonable modification to a housing unit.

Determining what is a reasonable accommodation or a reasonable modification requires a
balancing of interests and a case-by-case judgment as to what is “reasonable.” This Guide
includes numerous examples which illustrate the standards courts have used in determining
what is reasonable. In addition, the Guide includes a statewide list of legal, housing, and
community resources (see Appendix D) to help tenants and landlords handle issues that arise in
assessing and addressing the issue of reasonableness.

t Martin D. Abravanel, U.S. Dep’t of Hous. and Urban Dev., Do We Know More Now? Trends in Public
Knowledge, Support and Use of Fair Housing Law, 11 (2006).




FAIR HOUSING LAW

The Civil Rights Act of 1968, also known as the Fair Housing Act, was passed to address a legacy
of segregation and discrimination in housing markets throughout the United States. Together
with subsequent amendments and additional laws, it has provided an avenue of redress for
housing discrimination based on race, color, national origin, religion, sex, familial status and
disability.

Housing providers can be held liable for housing discrimination based primarily on three
grounds:

- Intentional discrimination. This is discrimination based on a housing provider
treating a person differently because of his or her membership in a protected class.
For example, if a provider refused to rent to a person because he or she had AIDS, or
if a provider charged a family a higher deposit because their child had ADHD or a
developmental disability, that would be intentional discrimination based on
disability.

- Discriminatory effect. This is discrimination a housing provider does not do
intentionally, but nonetheless impacts persons of a protected status
disproportionately. This type of discrimination is sometimes called “disparate
impact” discrimination. For example, if a provider required all prospective tenants to
have employment income and would not consider a person’s income from disability
payments, that would be unlawful discrimination because it would have a disparate
impact/discriminatory effect based on disability.

- Strict liability. In certain circumstances, a housing provider may be held liable for
certain actions that are deemed discriminatory. For example, if a provider makes an
oral statement or prints advertising indicating a preference or limitation based on
disability (e.g. “I don’t allow people on psychiatric medications”) or refuses to grant a
reasonable accommodation or reasonable modification to a person with a disability,
that is a violation of fair housing laws regardless of whether the provider intended to
discriminate or not.

The purpose of this Guide is to help landlords, property managers and others understand a very
specific part of fair housing law; namely what obligations they have under the law in relation to
tenants, prospective tenants, or people with disabilities who are associated with tenants or
prospective tenants.

Three federal laws and one North Carolina state law specifically prohibit housing discrimination
against rental applicants or tenants because of a disability.

The federal laws are:

1. the Fair Housing Act of 1968 as amended in 1988 (“Fair Housing Act”), which
prohibits discrimination based on race, color, religion, national origin, sex, familial
status or disability and requires landlords to make reasonable accommodations and
modifications for tenants with disabilities;



2. the Americans with Disabilities Act (“ADA”), enacted in 1990, which prohibits
discrimination on the basis of disability in government-funded programs, including
housing programs (Title IT), as well as public accommodations (Title IIT). Under Title
I1, certain federally-funded housing providers, including federally-funded homeless
shelters must provide reasonable accommodations and modifications. Under Title
ITI, portions of private housing open to the public, such as rental or leasing offices,
and other on-site locations used by the public, must be accessible to persons with
disabilities; and

3. Section 504 of the Rehabilitation Act of 1973 (“Section 504”), which prohibits
discrimination in certain federally-funded housing programs.

The North Carolina law is:

4. the State Fair Housing Act, which is substantially equivalent to the federal Fair
Housing Act.

Depending on when a unit of rental housing was built and whether its construction was funded
from certain federal sources (see Box 1 on page 16), some or all of the fair housing laws
mentioned above may apply. While other laws and local ordinances may also apply, this Guide is
intended to inform readers of the rights provided to tenants with disabilities by these fair
housing laws, and their reasonable accommodation and modification mandates.

Figure 1 presents an overview of the laws relating to illegal housing discrimination against
persons with disabilities and defines the specific housing types for which each one is applicable.



Figure 1: Federal and State Laws Prohibiting Discrimination in Housing Against People with Disabilities

Law

Housing Covered

Types of Practices
Prohibited or Required

Definition of “Person with a
Disability (or Handicap)”

Fair Housing
Amendments Act
42 U.S.C. § 3601
et seq. (federal)

All types of “dwellings” that are
designed or used as a residence,
and any land or vacant property
that is sold or leased as residential
property. Some provisions do not
apply to:

1. Rental dwellings of four or less
units, when one unit is occupied
by the owner.

2. Single family homes sold or
rented by the owner without the
use of a broker or
discriminatory advertising.

3. Housing owned by private clubs
or religious organizations that
restrict occupancy in housing
units to their members.

1. Cannot discriminate in
renting, selling, imposing
terms and conditions,
advertising, asking questions,
or blockbusting (implying
that people of a designation
are entering the community in
large numbers).

2. Must provide reasonable
accommodations at the
landlord’s expense.

3. Must allow reasonable
modifications at the tenant’s
expense.

Persons who:

1.

Have a physical or mental impairment

substantially limiting one or more major

life activities, including caring for one’s

self, walking, seeing, hearing, speaking,

breathing, working, performing manual
tasks, and learning.

Have a history of a physical or mental
impairment substantially limiting one or
more major life activities.

Are regarded as having a physical or

mental impairment substantially limiting

one or more major life activities.

Chapter 41A of
N.C. General
Statutes (state)

All housing, including common
areas. Some provisions do not

apply to:

1. Owner-occupied, “single family”
housing (up to 4 units).

2. Owner-occupied boarding
houses.

3. Private clubs, operating for
commercial purposes.

1. Cannot discriminate in the
terms, conditions, or
privileges of a real estate
transaction or provision of
facilities.

2. Cannot refuse to make
reasonable accommodations
to rules, practices, policies, or
services.

3. Cannot refuse to allow the
tenant to make reasonable
modifications.

Same as above.

Americans
with Disabilities
Act (federal)

Title 1l applies to housing provided
by state and local governments
and their entities, including public
housing authorities, regardless of
whether they receive federal funds.
Title Il applies to places of public
accommodation, such as
commercial facilities and common
areas of rental housing and
homeless shelters.

Cannot deny qualified
individuals the opportunity to
participate in or benefit from
federally funded programs,
services, or other benefits.
Cannot deny access to
programs (all operations of the
housing provider), services,
benefits, or opportunities to
participate as a result of physical
barriers.

The housing provider is not
required to take steps that it can
demonstrate will cause an
undue financial or administrative
burden or change the
fundamental nature of the

Same as above.

Act
29U.S.C. 8794
(federal)

assistance or any housing program
or activity conducted by any
executive agency of the U.S.
government or by the United
States Postal Service. See Box 1
on Page 16 for definition of
“Federal Financial Assistance”.

5% of units must be accessible
for persons with mobility
impairments and an additional
2% must be accessible for
persons with visual or hearing
impairments.

program.
Section 504 of Any housing program or activity Same as Title Il and 11l of the Same as above.
the Rehabilitation receiving Federal financial ADA.




Is Current Is a History of
lllegal Drug lllegal Drug Use Are Alcoholics
Law Accessibility Requirements Use Covered? | Covered? Covered?
Fair Housing 1. Dwellings shall be designed and constructed to | No Yes Yes
Amendments have at least one building entrance on an
Act 42 U.S.C. 8 accessible route, unless it is impractical to do
3601 et seq. so because of terrain or unusual characteristics
(federal) of the site.
2. Dwellings with a building entrance on an
Accessibility accessible route shall be designed in such a
Requirements manner that the public and common use areas
apply to all ground are readily accessible to and usable by
floor or elevator handicapped persons.
accessed units in all 3. Dwellings with a building entrance on an
buildings with four or accessible route shall be designed in such a
more units built for manner that doors are wide enough to allow
first occupancy passage by persons in wheelchairs.
after March 13, 1991. | 4. Dwellings with a building entrance on an
accessible route shall be designed and
constructed such that all premises contain an
accessible route into and through the unit.
5. Light switches, electrical outlets, thermostats,
and other environmental controls must be in
accessible locations.
6. Dwellings must contain reinforced walls in
bathrooms to allow installation of grab bars
around toilet, tub, shower stall, and shower
seat, where such facilities are provided.
7. Dwellings must contain usable kitchens and
bathrooms such that an individual in a
wheelchair can maneuver about the space.
Chapter 41A of NC Same as above. In addition, NC Building code No Yes Yes
General Statutes contains accessibility requirements.?
(state)
Americans with To be readily accessible, a facility must be ableto | No Yes Yes
Disabilities Act be approached, entered, and used by individuals
(federal) with disabilities. All properties subject to Title Il
constructed after January 26, 1993, must be in
compliance with the Americans with Disabilities
Act Accessibility Guidelines or the Uniform
Federal Accessibility Standards. Title Il requires
that the rental office, other common areas and
parking be accessible.
Section 504 of the Properties must be “readily accessible” to persons | No Yes, a person with a No, if alcoholism

Rehabilitation Act
29 U.S.C. 8794
(federal)

with disabilities. Providers must ensure that
individuals with visual, speaking, or hearing
impairments can effectively communicate.

history of drug use
who has been
successfully
rehabilitated, or
someone who is
participating in a drug
rehabilitation program
and is not currently
using drugs illegally,
is protected.

prevents an
individual from
participating in the
housing program
or poses a threat
to the property or
safety of others.
Yes, otherwise.

2 For more information, see the North Carolina Department of Insurance: http://www.ncdoi.com.




e Defining “Persons with Disabilities”

While this Guide refers to persons with disabilities, the fair housing laws use the term
“handicap.” Cases interpreting fair housing laws make clear that the terms have the same
meaning. According to the laws, persons with disabilities include those:

- with a physical or mental impairment that substantially limits one or more major life
activity;
- with a record of having such an impairment; or
- regarded as having such an impairment whether they have the impairment or not.3
The following persons are not included in the definition of disability:
- persons currently engaging in the illegal use of a controlled substance;

- persons convicted of the illegal manufacture or distribution of a controlled
substance;

- persons whose sole basis for claiming to be disabled is that the person is a
“transvestite”;

- persons whose tenancy would constitute a “direct threat” to the health or safety of
other individuals or whose tenancy would cause substantial physical damage to the
property of others; and

- juvenile offenders and sex offenders, by virtue of their status.4

The definition of “disability” under fair housing laws is broader than the disability definition
under regulations covering eligibility for federally-subsidized housing programs (such as Section
811) or federal disability benefits (such as SSI).5

e Determining Prohibited Conduct

Fair housing laws prohibit the following actions:

1. discrimination in the rental of housing because of the disability of the renter, a
household member, or a person associated with the renter;®

3 For FHA: see 42 U.S.C. § 3602(h) (2012); 24 C.F.R. § 100.201 (2016). For Section 504: see 29 U.S.C. §
706(7) (2012); 24 C.F.R. § 8.3 (2016). For ADA: see 42 U.S.C. §121-2 (2012); 28 C.F.R. 35.104 (2016).

4 U.S. Dep’t of Hous. and Urban Dev. and U.S. Dep’t of Justice, Joint Statement of the Department of
Housing and Urban Development and Department of Justice: Reasonable Accommodations Under the
Fair Housing Act, (2004) [hereinafter 2004 Joint Statement].

5 In determining eligibility for federally-assisted housing, a person with a disability is one who: (a) has a
disability as defined under the Social Security Act; (b) has a developmental disability as defined by federal
law or (c) is determined to have an impairment that: (i) is expected to be of long,continued and indefinite
duration; (ii) substantially impedes the individual’s ability to live independently and (iii) is of such a
nature that the disability could be improved by more suitable housing conditions.

6 42 U.S.C. § 3604(f)(1) (2012).




2. discrimination in the terms or conditions of rental, or in the provision of services or
facilities, because of a disability of the renter;”

3. inquiries to determine whether a tenant or person seeking to rent a dwelling unit has a
disability;8

4. denying a reasonable accommodation or reasonable modification; and

5. discriminatory advertising.9

e The Special Case of Illegal Substance Use and Alcoholism
CURRENT USE OF ILLEGAL DRUGS

Individuals who currently use illegal drugs are explicitly excluded from protection under the
federal and state Fair Housing Act.®°

PAST USE/HISTORY OF ILLEGAL DRUG USE

The Federal and State Fair Housing Acts distinguish between individuals who are currently
using illegal drugs and individuals who are not currently using illegal drugs but who have a
history of addiction. Individuals who have a history of illegal drug use but are not currently
using are considered to be “disabled” and are protected, by law, from discriminatory conduct.
The laws are clear that an individual is protected if he or she is not using illegal drugs and: (1)
has successfully completed a rehabilitation program; (2) has otherwise been rehabilitated or (3)
is participating in a treatment program or self-help group.®

ALCOHOLISM

Persons with alcoholism are treated differently under Section 504 than under the Fair Housing
Act and the ADA (see Figure 1).

- The Fair Housing Act’s definition of disability includes alcoholism as a covered
disability but provides a general exclusion for any individual whose tenancy would
pose a direct threat to the health or safety of other individuals or whose tenancy
would result in substantial physical damage to the property of others, provided a
reasonable accommodation could not eliminate the threat.

- United States Department of Housing and Urban Development (HUD) regulations
for Section 504 explicitly exclude from its definition of “individual with handicap”
anyone whose current alcohol use prevents that person from participating in
federally funded housing programs (which include meeting the terms of the lease) or
whose current alcohol abuse would constitute a direct threat to property or the safety
of others.s

742 U.S.C. § 3604(f)(2) (2012).

824 C.F.R. § 100.202(c) (2016).

942 U.S.C. § 3604(c) (2012).

10 See e.g., 42 U.S.C. § 3602(h)(3) (2012).

1129 U.S.C. § 705(20)(C)(ii) (2012). See U.S. v. Southern Mgmt. Corp., 955 F.2d 914, 922 (4th Cir. 1992)
(extending the ADA’s inclusion of “former” or “recovering” addicts as persons with a handicap to the
FHA).

2 See 42 U.S.C. § 3604(f)(9) (2012); Relevant Case #11 infra p. 24.

13 See 24 C.F.R. § 8.3 (2016) (defining “individual with handicaps” for Section 504 purposes).

10



DEFINING REASONABLE ACCOMMODATIONS

A “reasonable accommodation” is a change in the rules, policies, or procedures of a housing
provider that is needed by a person with a disability in order to fully use or enjoy the dwelling or
common areas. The mandate for making reasonable accommodations is found in both the Fair
Housing Act and Section 504 (see Figure 1).

The Fair Housing Act requires housing providers to make reasonable accommodations as
outlined in 24 C.F.R. 100.204(a), which states:

It shall be unlawful for any person to refuse to make reasonable accommodations
in rules, policies, practices, or services, when such accommodations may be
necessary to afford a handicapped person equal opportunity to use and enjoy a
dwelling unit, including public and common use areas.

The need for a reasonable accommodation may arise at the time person is applying for
housing, during the tenancy, or to avoid eviction. It is the responsibility of the person
with a disability, or someone acting on his or her behalf, to ask for a specific reasonable
accommodation whenever one is needed.

The law does not establish any clear threshold (financial, administrative, or otherwise)
for determining what is reasonable, but it does specify that landlords are not required to
provide an accommodation if it would impose an “undue burden” or result in a
“fundamental alteration” of the nature of the housing program.’4 An undue burden is an
unreasonable financial and administrative cost, which is demonstrated by comparing the
financial and administrative costs of regular operation, the overall financial resources
available to the landlord, and the costs of making the accommodation.’s A fundamental
alteration is an accommodation that would change the basic operation or nature of
services provided by significantly modifying, eliminating, or adding to the services that a
landlord provides.®

e Individuals with Visual, Speaking, or Hearing Impairments

Landlords must ensure that individuals with visual, speaking, or hearing impairments can
effectively communicate with them. For example, visually impaired persons may need to have
the rental application or other written documents read to them or provided in an electronic
format. Landlords should also be familiar with the Telecommunications Relay Service (TRS)
which allows a deaf, hard of hearing, deaf-blind, or speech impaired individual to use special
equipment to make telephone calls. The internet and cell phones have increased the ways in
which persons with disabilities are able to communicate and made more TRS options available
to serve users with different needs and circumstances. (For a brief overview of the different TRS
methods and services, see Appendix E).

A housing provider or a person with a disability can use TRS by calling the 7-1-1 Relay Center,
where a specially trained operator relays messages between the relay user — using a text
telephone or an assistive device — and a hearing person using a standard telephone. Note: Some

14 See Southeastern Community College v. Davis, 442 U.S. 397, 412—13 (1979).
15 Shapiro v. Cadman Towers, Inc., 51 F.3d 328 (2d Cir. 1995).
16 See e.g., U.S. v. California. Mobile Home Park, 29 F.3d 1413, 1416—17 (9th Cir. 1993).
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people hang up on TRS calls because they think the CA is a telemarketer. If you hear, "Hello.
This is the relay service..." when you pick up the phone, please don't hang up.

e Requests for Reasonable Accommodations

Upon receiving a request for a reasonable accommodation, the landlord should consider taking
the following three steps. If a landlord denies a request for a reasonable accommodation, and
the requesting individual files a complaint, the landlord’s defense will rest upon proving that
these steps were taken before the request was denied.

1. Inrequesting an accommodation, the requesting individual has disclosed that he or she
has a disability. If the disability is obvious or otherwise known to the housing provider,
no further inquiry should be made into the disability, and the person with a disability
should not be required to obtain proof or verification of it. If the disability is not
apparent, the landlord may ask for verification that the tenant has a disability as defined
by the Fair Housing Act.

2. Establish that the accommodation is necessary. Verify that the requested
accommodation will enable the requesting individual to have equal opportunity to use
and enjoy a dwelling unit, including public and common use areas.

3. Determine that the accommodation is reasonable. Evaluate whether implementing the
accommodation would impose an “undue burden” or result in a “fundamental alteration”
of the nature of the housing program.

Once an accommodation is determined to be reasonable, the landlord cannot — directly or
indirectly — impose the expense of providing the accommodation onto the tenant. For example,
a landlord cannot require a person with a service animal to pay a pet deposit. Expenses incurred
in providing reasonable accommodations must be paid by the landlord. It is recommended that
requests for reasonable accommodations be made in writing, though this is not required.

e Relevant Cases

#1 Ulah was shown a model apartment and subsequently leased an apartment that was smaller
than the model. She began to suffer from claustrophobia. She was prescribed Xanax, but the
symptoms persisted. Ulah verbally requested that she be allowed to move into a larger
apartment, but management told her that doing so involved “too much paperwork.” Ulah
submitted a notice of intent to vacate due to illness, and management sued her for unpaid rent.
The court determined that because management was given notice of Ulah’s disability but made
no attempt to make a reasonable accommodation, they violated the Fair Housing Act and had
discriminated against Ulah.?7

#2 Steve, a tenant who had a mental disability, was in a fight with another tenant, and it was
unclear which of the tenants provoked the other. After the fight, Steve asked that, in lieu of
evicting him, the landlord give him a probationary period during which he would receive more
closely monitored treatment as a reasonable accommodation. Steve produced a letter from his
therapist explaining that Steve had a disability and that closer treatment would help. The
landlord refused to grant Steve’s requested accommodation. Because the landlord did not show
why the proposed accommodation, or any other accommodation, would not have been
reasonable, the court ruled that Steve had shown it was likely that his fair housing rights had
been violated.8

17 Manor Park Apts. v. Garrison, 2005-Ohio-1891 (11th Dist. Court of Appeals 2005).
18 Sinisgallo v. Town of Islip Hous. Auth., 865 F. Supp. 2d 307 (E.D.N.Y. 2012).
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#3 Carlo was keeping an emotional support dog in his condo in violation of the Condominium
Association’s “no pet” policy. When the Association learned of the dog, they sent him a letter
informing him that he was in violation of the policy and that if the dog was not removed, Carlo
would be fined. Carlo responded by informing the Board of Directors of the Association that the
dog was an emotional support animal and that he was allowed to have one under federal law.
Carlo included in his letter a note from his treating psychiatrist stating that the emotional
support dog helped Carlo with his anxiety and depression. Still, the Association did not waive
the “no pet” policy. The conflict led to Carlo selling his condo, after which he brought suit
against the Association alleging discrimination in violation of the Fair Housing Act. The court

upheld an administrative ruling that the Association has discriminated against Carlo.»

#4 Toni suffers from oversensitivity to multiple chemicals, for which she receives Social
Security Disability payments. When Toni moved in, her landlord accommodated many requests
by removing the carpet, cleaning with specified chemicals, cleaning the air ducts, and
repainting. The tenant below Toni used cleaning solutions that irritated her, and Toni asked the
landlord to evict that tenant. The court ruled that the rights of the tenant that lived downstairs
did not have to be violated as part of a reasonable accommodation.2°

e Service and Assistance Animals

Permission to have a service or assistance animal live with a tenant is one of the most commonly
requested accommodations that landlords receive. For purposes of the Fair Housing Act and
Section 504, HUD defines an “assistance animal” as “an animal that works, provides assistance
or performs tasks for the benefit of a person with a disability, or provides emotional support that
alleviates one or more identified symptoms or effects of a person’s disability.” Animals do not
need to have special training in order to qualify as an assistance animal under the Fair Housing
Act or Section 504.

A service or assistance animal is not a pet. As a result, “no pets” policies, breed, weight or size
restrictions and additional fees or deposits that apply to pets are not applicable to service or
assistance animals for people with disabilities. Further, there are many types of assistance
animals in addition to more common ones, such as dogs.

Requests for service or assistance animal should be treated like all other requests for reasonable
accommodations. While a request may be denied if the specific animal in question would pose a
direct threat or cause substantial physical damage, a landlord cannot base his or her decision on
the breed, size or weight of the animal. Rather, the landlord must base it on objective evidence
about the particular animal’s actual risk and not on speculation about the animal or prior bad
conduct by other animals of the same breed, for example.

Under the ADA, a “service animal” is a more narrowly defined term and refers to a dog or
miniature horse that has received special training to assist a person with a disability. In most
circumstances, housing providers who follow the assistance animal requirements of the FHA or
Section 504 will also be in compliance with ADA rules governing service animals. 2!

19 Castillo Condo. Ass’n v. U.S. Dep’t of Hous. And Urban Dev., 821 F.3d 92, 95-100 (1st Cir. 2016).

20 Temple v. Gunsalus, 1996 WL 536710 (6th Cir. 1996).

21 For more information on service and assistance animals see U.S. DEP’T OF HOUS. AND URBAN DEV.,
SERVICE ANIMALS AND ASSISTANCE ANIMALS FOR PEOPLE WITH DISABILITIES IN HOUSING AND HUD-FUNDED
PROGRAMS, (2013) available at
https://portal.hud.gov/hudportal/documents/huddoc?id=servanimals_ntcfheo2013-01.pdf.
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e Other Frequent Types of Reasonable Accommodations

While defining “reasonable accommodation” is difficult, examples of past accommodations can
help landlords and tenants understand the nature, scope, and type of accommodations that are
“reasonable.” Below are examples of what a reasonable accommodation might look like:

Alandlord creates a designated parking spot for a tenant with a disability who has
difficulty walking long distances.

A landlord assists a prospective tenant with a mental impairment fill out the
application.

A landlord allows a tenant that needs a live-in home-healthcare aide to add that
person to the lease as an additional occupant in the unit.

Alandlord lets a tenant with a mobility impairment move from a third-floor unit to a
first-floor unit without the customary fee for moving to a different unit.

A prospective tenant with no rent history due to an extended stay in a group home or
psychiatric facility is allowed to provide a reference from an employer or social
worker instead of a previous landlord.

A tenant is notified by the landlord in advance of painting or pest treatments because
of the tenant’s chemical sensitivity.22

Reasonable accommodations can arise in various contexts for several different conditions. By
learning the rules, and being flexible, landlords and tenants can often come to agree on
arrangements that make renting and leasing property a pleasant experience for all parties.

22 BAZELON CENTER FOR MENTAL HEALTH LAW, WHAT “FAIR HOUSING” MEANS FOR PEOPLE WITH
DISABILITIES, 15 (2011).
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DEFINING REASONABLE MODIFICATIONS

A “reasonable modification” is a change in the physical structure of a dwelling that allows a
person with a disability to fully use and enjoy the dwelling. The change can be to the interior of a
housing unit or to common or other public spaces, including parking areas, of rental housing
covered by the Fair Housing Act. The landlord must allow physical or structural modifications if
they are “reasonable” and necessary for the tenant to enjoy and use the premises.23

e Requests for Reasonable Modifications

Upon receiving a request for a reasonable modification, the landlord should consider taking the
following three steps. If a landlord denies a request for a reasonable modification, and the
requesting individual files a complaint, the landlord’s defense may rest upon proving that these
steps were taken before the request was denied.

1. Inrequesting a modification, the requesting individual has disclosed that he or she has a
disability. If the disability is obvious or otherwise known to the housing provider, no
further inquiry should be made into the disability, and the person with a disability
should not be required to obtain proof or verification of it. If the disability is not
apparent, the landlord may ask for verification that the tenant has a disability as defined
by the Fair Housing Act.

2. Establish that the modification is necessary. Verify that the requested modification will
enable the requesting individual to have equal opportunity to use and enjoy a dwelling
unit, including public and common use areas.

3. Determine that the modification is reasonable. Evaluate whether the modification is
structurally possible and will not damage the property or unreasonably interfere with
other tenants’ use of the building or features.

It is recommended that requests for reasonable modifications be made in writing, though it is
not required.

e Who Pays for the Modification?

Three questions should be asked in order to determine who will pay for a reasonable
modification:

1. If the property was developed, even in part, with certain types of federal funds (see Box
1), the landlord must pay for the modification unless doing so would impose undue
financial and administrative burdens on the operation of the housing facility.24

2. If a multifamily (4 or more units) building was designed for first occupancy after March
13, 1991, it was required to meet certain accessibility requirements under the Fair
Housing Act.25 If the modification requested is necessary because the building is out of
compliance with the Fair Housing Act, the owners are financially responsible for all

23 42 U.S.C. § 3604(f)(3)(A) (2012).
24 24 C.F.R. § 8.23(b)(1) (2016).
25 42 U.S.C. § 3604(f)(3)(C) (2012).
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expenses necessary to bring the property into compliance with the law.2¢ The fact that a
building was approved by a local building inspector and received a Certificate of
Occupancy does not prove that it meets Fair Housing Act requirements.27

3. If the property did not receive federal financial assistance and meets the minimum
accessibility requirements, then the tenant can be required to pay for the modification to
the unit.

FEDERAL FINANCIAL ASSISTANCE DEFINED:

If a housing development is funded, even in part, with federal sources or receives a
donation of land from a federal source, Section 504 of the Rehabilitation Act applies.
Some common sources of Federal Financial Assistance are:

- HOME

- Community Development Block Grants (including Section 108 loans)

- Section 202 and 811 Supportive Housing for the Elderly or Persons with
Disabilities

- McKinney-Vento Supportive Housing (permanent or transitional)

- USDA Rural Development Section 514, 515, and 538

- Public Housing Authorities

- Privately owned developments with federal project-based rental assistance

Most sources of direct or indirect federal funding trigger Section 504. However, there are
some that do not. Three common federal programs that do not trigger Section 504
regulations are: (1) Low-income Housing Tax Credits, (2) tax-exempt bonds, and (3)
properties developed without federal funds that are rented with Housing Choice Vouchers
(Section 8), Shelter Plus Care Assistance, or other tenant-based rental assistance.

Box 1: Federal Financial Assistance Defined

e Standards for Modifications

If the tenant is paying for the alteration, the landlord can require that the work be done
properly, that it comply with all necessary building and architectural codes, and that the tenant
be responsible for obtaining all required permits.28

For modifications made inside a tenant’s unit, the landlord can also require that at the end of
the tenancy the unit be restored to its original condition, but only if the modification will
interfere with a future tenant’s use of the unit.29 Modifications made to common areas do not
have to be restored by the tenant at the end of his or her tenancy. Many modifications, such as
the installation of grab bars or widening doorways, do not interfere with a future tenant’s use. If
the alterations are substantial and the tenant cannot provide adequate assurances regarding
payment for the restoration, the landlord can further require that a tenant pay into an